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K BOITPOCY O CYBBEKTHOM COCTABE JOI'OBOPA SGHEPI'OCHABXEHUA

CeronHsa B IOpUAMYECKOH JHUTEpAaType LIMPOKO OOCYXIArOTCS NPOOJIEMbl U MEPCIEKTUBBI
pa3BUTHs TPABOBOTO HMHCTUTYTa SHEProCHaOXEHMs, B YacCTHOCTH, BOIPOCHI PErYIMPOBAHUS
JIOTOBOPHBIX CBsi3el B 3TOH cdepe. AHanu3 IEHCTBYIOIIEIO 3aKOHOAATENbCTBA, IOCBALIEHHOTO
TaHHOM Mpo0iieMe, TOCTaTOYHO KPACHOPEUMBO CBUECTEIHCTBYET O HECOBEPIICHCTBE MPABOBOM 0a3kbl,
4YTO OCOOEHHO OYEBMJIHO, KOTJa Peub 3aXOAMT O CTPYKTYpE OTHOLICHUH, CKJIAJBIBAIOIINXCS MEXIY
CTOpOHaMH 0053aTelNbCTBA, O CYOBEKTHOM COCTaBE JOTOBOpa. B 3Toil cBsi3m mpencraBisercs
HE0O0XOAUMBIM OOpHUCOBATh KPYI' BOIPOCOB, KOTOpPBIE HAa CErOAHSALIHMNA JEHb SABISAIOTCA HauOolee
aKTyaJIbHBIMU U TPeOYIOIIUMHU CaMOT0 MPUCTAIbHOTO BHUMAHUS CO CTOPOHBI 3aKOHOJATEIs.

DHeprocHadKawIAasi OpraHu3anus - a0OHeHT (MOTPeduTEIb).

CornacHo cr. 539 I'K P® cropoHBl [0roBOpa 3HEPrOCHAOKEHUS OINPEIENIEHbl Kak
IHEP2OCHADICalOwan opzanu3auus u abonenm (nompeoumens). Vicxons U3 3T0oro, HECMOTpPS Ha
OTHECEHHUE JJOrOBOpA SHEProCHAOKEHMS K BUY KYIUIU-IIPOAAKU, €/1Ba JIU IPAaBOMEPHO MMEHOBAHHE
aboHEeHTa — MOKyMaTeJIeM SHEPruu, a YHeprocHadKarolel opraHu3aiuyd — MpoJaBloOM U TeM Oolee
nocraBmuKoM. Clenyer 3aMeTUTh, YTO JaHHAsh HETOYHOCTH JIOMYIIeHa B OOJBIIMHCTBE IMPAaBOBBIX
aKTOB, IOCBSIIEHHBIX SHEProCHAOXKEHUIO. OTO NPHUBOAUT K IMyTaHUIE, HAPYLIICHUIO €IUHOU
KOHULEMNIMN PETYJIUPOBaHUS JIOTOBOPHBIX aclEKTOB. VIMEHHO MO3TOMY, B LENSAX €AMHOOOPa3HOTrOo
NPUMEHEHMs] yKa3aHHbIX MOHATHH (TEpMUHOB) TpEACTaBIAETCS HEOOXOJUMBIM IpHUBEIECHUE
HOPMAaTUBHBIX aKTOB B COOTBeTCTBHE ¢ HOpMamu 'K PO.

[Tonsatue sHeprocHadxaromei opranuzanuu npeaycmMorpeHo denepanbHbM 3akoHOM PD ot
14 anpenst 1995 r. Ne 41-®3 «O rocyaapcTBEHHOM pPEryJIUpOBaHUU TapU(POB HA IIEKTPUUYECKYIO U
TEIUIOBYIO JHEPTrUi0 B P®»' (mamee 3aKoH), COTIACHO KOTOPOMY K IHEP2OCHAOIHCAIOuUM
OP2AHUBAUUAM OMHOCAMCS KOMMEPUeCKUue Op2aHu3ayuu He3asucumo om op2aHu3ayuoHHO Npaeosol
Gopmbl,  ocywecmeanaOwUe NPOOANCYy NompedUmentd NpPouU3BeOeHHOU UIU KyNieHHOU DHepeUul.
Hexommepueckue ke OpraHusalud, HCXOJS W3 CMbICIa 3aKOHA, B IPAaBOOTHOIICHUAX IIO
SHEpProcHa0KEHUIO B KauecTBE SHEprocHaOarollel OpraHu3aldd BBICTYNATh He BIpaBe. Takke,
clenyeT y4YuThIBaTh TpeOOBaHME, TIPEABSIBISIEMOE K DHEpProcHaOKarolmel OopraHu3aluu
@enepanbHbIM 3aKOHOM P® "O nMIIEH3MpPOBAaHMU OTHENIBHBIX BUIOB ACSATEIBHOCTH" OT 8 aBrycra
2001 r. N 128-®3?, coracuo KOTOPOMY 0€eAmeabHOCmb O IKCHIIYAMAyuu I1eKmpuiecKux cemeil
MOJJIEXKUT JIMLIEH3UPOBAHUIO.

Uto kacaercss monsTtuii aboHeHTta W motrpedutens, To 'K PD otoxmecTsiser naHHBIC
Kareropuu, a 3akoH (cT.l) ompenensier nompedumensn Kak @uzuueckoe unu opuouyeckoe JIuyo,
ocyujecmensioujee NoIb308anue INeKMpUUecKol dHepauel (MowHocmbvlo) U (Unu) meniosoll
SHepeuell (MOWHOCMbIO).

B naHHOI cBS3M MpencTaBisieTcsl HE COBCEM ONPaBIaHHOM TOYKA 3PEHHUS, COTJIACHO KOTOPOH
«...9TH TIOHATUS HEOOXOJMMO pa3rpaHUyYUTh, OIpene]uB aOOHEHTa Kak (HU3UUECKOe WIIH
IOPUANYECKOE JIUIO, OCYHIECTBIIAIONIEE OJIBb30BaHUE AIIEKTPUUECKON U (MJTH) TEIIJIOBOM SHEPTHUEH 1o
MIPUCOETUHEHHOM K YHEProcHa0Karole opraHu3auu ceTu» . B yacTHOCTH, He sCHA MpaKTHYecKast
HE0OXOJIMMOCTh TaKOT'O pa3rpaHUuEHUs], BeAyllas JHUIIb K TEPMHUHOJIOTHYECKOMY HarpOMOKIEHUIO.
Bbuto Obl mpotie Ha3BaTh JUII0, TOTyYarolIee SHEPruto "aboHeHTOM (Cy0aboHEHTOM)", ONyCTUB MPH
ATOM TOHSTHE "TOTpeOUTEND" .

AOOHEHT - cy0adOHEHT
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B pamkax paccmarpuBaeMoil mpoOieMbl 0co00e BHHUMAaHHE CIIEAYeT YAEIUTh BOIPOCY
Cy0aOOHEHTCKUMX OTHOLIEHWM, KOTOpBI B HACTOAILLEE BpeMs MpEJCTaBisieTcs HauoOosee
poOJIEMHBIM.

JI. AwnpapeeBa cuuTaer, 4Tr0 CyOAaOOHEHTCKHE OTHOIICHHS, HECMOTPS Ha CBOIO
MMOBCEMECTHOCTh, 3aKOHOJATEIILCTBOM IPAKTUYECKH He yperyaupoBanel. "B ct1.545 I'K PO
TOBOPUTCS JIMIIb O TOM, U4MO AOOHEeHm MOdCem nepeoasams 5SHEPeUIo, HPUHAMYIO UM Om
9HepeocHabcaowell OpeaHu3ayuu yepe3 NPUCOeOUHEHHYI0 cemb, Opyeomy auyy (cybabonenmy)
MONbKO ¢ coenacusi dHepeochabdcarowelt opeanuzayuu. Takum oopazom, B 'K PO nepenaya snepruun
or aboHeHTa K cy0aboHeHTy cdopMyIupoBaHa KakK TMpaBO, a HE OOS3aHHOCTh, a0OHCHTA.
CnenoBatenbHO, NOCAEAHUN MOXKET OTKa3aThCsl OT IEpeaur SHEPruu, U Ha MPaKTUKE 3a4acTyl0 TaK
U MOCTYMNAaeT, MOTUBUPYS 3TO TEM, UYTO JaHHAs ACSTENbHOCTb HE SBIISETCS AJI1 HErO OCHOBOM U HE
HOCHUT IyOJIMYHOTO xapaKTepa"4

Taxxe JI. AnnpeeBa, mosarasi, 4To B 3aKOHO/IaTEIbCTBE HE PEILIEH BOMPOC U O KBaTU(UKAIUU
JI0TOBOpa MEXJTy a0OHEHTOM M Cy0aOOHEHTOM, MpeasaraeT CISAYIOIIYI CTPYKTYPY HMOCTPOCHHS
JIOTOBOPHBIX CBsi3eil. "DHeprocHaOkaromiass opraHusanus, aO0HEHT M Cy0aOOHEHT 3aKIHYaroT
TPEXCTOPOHHEE COIJIAIlIEHUE, B KOTOPOM PErJIaMEHTUPYIOTCSI B3aUMOOTHOILEHUSI MEXY JaHHBIMU
cyObeKTamMH 1O Iepenaye dHEpruu, B TOM YHCIE M pacyeThl 3a HCIOJB30BAHHYIO Cy0aOOHEHTOM
SHEPrUI0, KOTOpbIE LEJIECO00Pa3sHO MPOU3BOAMTH HEMOCPEACTBEHHO C 3SHEpProcHalxarouiei
opranmuzanueir. Takum oOpa3oMm, ¢QyHkuuu aboHeHTa OYAyT CBEACHBI K MPEIOCTABICHUIO
cy0aOOHEHTy IpaBa Ha HCIIOJIB30BAaHHUE €r0 MPHCOCTUHEHHON K YHEProCHA0KAOMIEH OpraHu3aIuu
CEeTH JUIsl TIOCTYIUICHHUS dHepruu aboHeHty. [lonobHoe ucnonbp3oBaHue JOMHKHO OCYIIECTBISTHCS Ha
BO3ME3IHON OCHOBE. [Ipu 3TOM MPaBOOTHOWICHHS MEXKIY SHEprocHabXaromeil opraHu3amuen u
aOOHEHTOM SIBIISIIOTCS JIOTOBOPOM KYILTU-TIPOAAXKU DHEPIHU, OTHOIICHUS K€ MEXIy aOOHEHTOM H
Cy6aBOHEHTOM OIOCPEILYIOTCS TOTOBOPOM, KOHCTPYHPYEMBIM 110 MOJIEITH JOTOBOPA APEH/IBI» .

C BBICKa3aHHOUW MO3UIMEN TPYTHO COTNAacUThCs. HecMOTps Ha TO, 4TO BOMPOC O KBaTU(UKALIUN
JIOTOBOPHBIX OTHOILIEHUH MEX]y a0OHEHTOM U Cy0aOOHEHTOM B 3aKOHOJATENIbCTBE JEHCTBUTEIBHO
HE pelIeH, MPeACTaBIIeTCs], UTO Cy0aOOHEHTCKUI JOrOBOp MO CBOEH IOPUANYECKON KOHCTPYKIIUHU HE
OTJIMYAETCS OT JOrOBOpA, 3aKJII0YaeMOro MEXIy SHeprocHalxarole opraHu3anueil 1 abOHEHTOM:
aOOHEHT mepenaer, a cy0abOHEHT MOCPEACTBOM MPUCOETUHEHHOM CeTH MPUHUMAET U OIUIaYMBaeT
MOJIyYE€HHYIO dHepruto. EnnHcTBEHHAas 0COOEHHOCTh B TOM, UTO JUISl 3aKJIIOUEHUsI CyOaOOHEHTCKOTro
JI0OTOBOpa HEOOXOJUMO corjlache sHeprocHaOxaromeil opranuzanuu. CiaeqoBaTelbHO, OTHOILIEHUS
a0oHeHT - cyOaboHeHT perynupyroTcs HopMamu ['K PD 06 sueprocnabGxkenuu. Ilpu stom, BHE
BCSAKHUX COMHEHHUH, ecTh HeoOxoauMocTh aonoiHeHus: 'K PO Hopmoii, cormacHo KoTopoi mpaBuia
00 sHeprocHa0XeHUuU OYIyT PacCIpOCTPAHATHCS Ha CYOAOOHEHTCKHE OTHOIIICHUS.

B cBsi3u ¢ BBIIIEHU3II0KEHHBIM MOKHO C TIOJTHOW YBEPEHHOCTBIO YTBEPXkKAAaTh, YTO TpeOOBaHUE
3aKOHOJATENIhCTBA O HEOOXOAMMOCTH JIMIICH3UPOBAaHUS JIEATEIbHOCTH 3HEprocHalxarouiei
OpraHM3aIfK TI0 JKCIUTyaTallud DIEKTPUYECKUX CeTeH, a Takke TpeOOBaHUE O MPHHAIEIKHOCTH
SHEProcHabXKawIleld OpraHu3alMu K pa3psay KOMMEPUYECKHUX PpacHpoCTpaHseTcs U Ha aOOHEHTa,
MepeIaloIEero YHEPTHUIO TPETheMY JIHIY (CyOaOOHEHTY).
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